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Oslo, 22 March 2018

Proposal for changes to the Norwegian Code of Practice for
Corporate Governance

The Norwegian Corporate Governance Board (NCGB) is pleased to circulate for consultation
proposed changes to the Norwegian Code of Practice for Corporate Governance.

All interested parties are invited to provide any comments they have on the proposals or on any
other aspect of the Code by 11 June 2018. NCGB requests that all comments are sent to
info@nues.no.

The proposed changes stem from legislative and regulatory changes, international developments,
and issues that have arisen through the Code’s use. In 2016 NCGB commissioned a study to analyse
how Norwegian companies use the Code (hereinafter the “2016 study”, available on NCGB'’s website
in Norwegian), financed by the Norwegian Finance Market Fund (Finansmarkedsfondet). The 2016
study provides the background for some of the proposed changes.

We are expecting further changes to be made to Norway’s legislation in areas including financial
reporting, auditors, and shareholding rights as a result of EU legislation. We have therefore decided
to postpone proposing changes to the Code in this respect until the nature of the changes that will
be made to Norwegian legislation becomes clear.

This consultation document does not include proposals for changes to the commentaries. The
commentaries will instead be changed in line with the changes that are approved to the Code.
Consultation parties are welcome to provide their thoughts on what the commentaries should
contain.

NUES's goal is that the final recommendations can be read and understood without the need to
know the content and the assessments in the consultation memorandum. The assessments in the
consultation paper are therefore quite short.

Best regards

The Norwegian Corporate Governance Board

Halvor E. Sigurdsen Stine Winger Minde
Chair Secretariat


http://nues.no/undersokelse-av-redegjorelser-om-eierstyring-og-selskapsledelse/
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1. Corporate social responsibility (Section 1)
Background and current recommendations

Section 1 of the Code currently states that the board of directors “should define the company’s basic
corporate values and formulate ethical guidelines and guidelines for corporate social responsibility in
accordance with these values” as this may play a significant role in the way the company is
perceived. The commentary states that at the core of the concept of corporate social responsibility is
“the company’s responsibility for the manner in which its activities affect people, society and the
environment, and it typically addresses human rights, prevention of corruption, employee rights,
health and safety and the working environment, and discrimination, as well as environmental
issues”.

The Code has recommended that companies formulate ethical guidelines since 2004, while corporate
social responsibility was first included in the 2010 edition. The recommendation on corporate social
responsibility is related to the requirement for companies to report on such matters pursuant to the
Norwegian Accounting Act, Section 3-3c. NCGB recommends that companies have corporate social
responsibility guidelines.

NCGB'’s analysis

There is a trend for stakeholders to want information from companies about their corporate social
responsibility, including how they are addressing the risks and opportunities related to climate
change. Examples of this include the final report published in 2018 by the European Commission’s
High-Level Expert Group on Sustainable Finance, the Recommendations of the Task Force on Climate-
related Financial Disclosures, which was published in 2017, and the Oslo Bgrs Guidance on the
Reporting of Corporate Responsibility, which was published in 2016.

NCGB will continue to recommend that companies have ethical and corporate social responsibility
guidelines. However, NCGB is of the opinion that it is not necessary to recommend that it is the
company’s board of directors that “formulates” these guidelines. It is sufficient that the board of
directors ensures that the company has such guidelines. The board of directors can delegate the
practical work of formulating them to others. NCGB assumes that the fact that the board of directors
will be involved in corporate social responsibility work at the company means that the board will
provide direction on which matters the guidelines should address.

NCGB is proposing in section 2 below that the Code should highlight what is expected of the board of
directors in terms of its work on strategy etc. In connection with this, NCGB proposes that the
commentary should emphasise that the significant risks and opportunities associated with corporate
social responsibility should form part of the board’s strategy work etc. It would therefore be natural
to move the discussion of corporate social responsibility guidelines currently found in Section 1 to
Section 2.

NCGB also proposes that “the climate” should be added to the definition in the commentary of what
is at the core of the concept of corporate social responsibility.

NCGB's proposal

NCGB proposes that the final paragraph of Section 1 of the Code, which addresses ethical and
corporate social responsibility guidelines, should be moved to Section 2.
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2. Business (Section 2)
Background and current recommendations

The recommendations in Section 2 address the business that the company operates. The first
recommendation is that the company’s business should be described clearly by its articles of
association. The second is that the company should also have clear objectives and strategies within
the scope of this definition. Section 2 concludes with the recommendation that this information
should be included in the company’s annual report.

NCGB'’s analysis

NCGB is of the view that the Code should continue to recommend that the company’s articles of
association clearly describe the company’s business. However, NCGB proposes changing the wording
slightly in a way that does not materially alter the meaning.

NCGB would also like the Code to highlight what is expected of the board of directors in terms of its
work on the company’s objectives, strategies and risk profile. It therefore thinks that the Code should
apply to the board of directors rather than the company itself. At the same time, NCGB would like
the Code to highlight that creating value for shareholders should be the principal objective of
companies’ business activities.

As mentioned above, NCGB is of the opinion that the board’s work in respect of the company’s
strategy and objectives should include the significant risks and opportunities associated with the
company’s corporate social responsibility. NCGB proposes to mention this in the commentary.

NUES proposes cancelling the recommendation referring to the annual report, as this already follows
from the statement of corporate governance.

It is also proposed above in section 1 that the final paragraph of Section 1 should be moved to
Section 2.

NCGB'’s proposal

NCGB proposes that Section 2 of the Code should read as follows:

2. Business, objectives, strategy and risk profile

The company’s articles of association should clearly describe the business that the company shall

operate. FThe-company’sbusine Rothe-be-cleary-aetnreatn 3 es-otasseciation:

The board of directors should define clear objectives, strategies and risk profiles for the company’s
business activities such that the company creates value for shareholders. The board of directors
should evaluate these objectives, strategies and risk profiles at least yearly. Fhe-cempany-should

The board of directors should define the company’s basic corporate values and ensure that the
company has ethical guidelines and guidelines for corporate social responsibility in accordance
with these values.
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3. Equity and dividends (Section 3)
Background and current recommendations

The first topic addressed by Section 3 of the Code is the company’s equity capital, which it
recommends should be at a level appropriate to the company’s “objectives, strategy and risk
profile”. The Code then states that the board of directors should establish a clear and predictable
dividend policy etc. It concludes with recommendations in respect of mandates granted to boards for
share capital increases and purchases of own shares.

NCGB'’s analysis

The 2016 study found that the quality of reporting on the topic of equity capital was inadequate in
many cases. NCGB would therefore like the Code to make clear that the recommendation applies to
the company’s entire capital structure. Furthermore, NCGB is of the opinion that the
recommendation should apply to the board of directors rather than to the company.

NCGB is of the view that the Code should continue to state that the board of directors should
establish and disclose a clear and predictable dividend policy. However, NCGB proposes that the text
should be slightly simplified.

NCGB also thinks that the recommendations on mandates granted to the board of directors should
remain, but proposes that this text should also be simplified.

NCGB'’s proposal

NCGB proposes that the Code in Section 3 should read as follows:

3. Equity and dividends

The board of directors should ensure that the company has a capital structure that is appropriate
to the company’s objective, strategy and risk profile. Fhe-company-should-havean-eguity-capital-at
level . e —— el o

The board of directors should establish and disclose a clear and predictable dividend policy. as-the
. . . e The dividend

The background to any proposal for the board of directors to be given a mandate to approve the
distribution of dividends should be explained.

Mandates granted to the board of directors to increase the company’s share capital or to purchase
own shares should be restricted to defined purposes. Such mandates should be limited in time to
no later than the date of the next annual general meeting.
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4. Share classes (Section 4)
Background and current recommendations

Section 4, first paragraph, of the Code states that the company should have only one class of shares.
This applies regardless of how share classes might differ from one another.

NCGB'’s analysis

NCGB is of the view that the recommendation regarding share classes should be modified to only
apply to classes of shares with different voting rights. This recommendation is based on the view that
all shares should entitle shareholders to the same voting rights.

NCGB also proposes moving the recommendation on classes of shares to Section 5 where one of the
topics discussed is the free negotiability of shares. The proposed change to the Code’s wording on
share classes is therefore to be found in section 6 below.

5. Impartiality and conflicts of interest (Section 4)
Background and current recommendation

The company should operate guidelines to ensure that the board of directors is notified of instances
where members of the board and executive personnel may have any interest in agreements being
entered into by the company.

NCGB'’s analysis

The 2016 study found that the level of compliance with this recommendation was inadequate. NCGB
is of the view that the recommendation is sufficiently clear for it to be easy for companies to report
on their compliance with it.

Companies must be in a position to ensure that both members of the board of directors and
executive personnel approach all items and issues impartially, not only “agreements” as referred to
in the current Code. Companies should therefore ensure that they receive information from board
members and executive personnel on matters that may cause them not to be deemed impartial or to
have a conflict of interest of relevance to the management of any item or issue. NCGB is of the view
that organising this is a task for the board of directors.

NCGB therefore proposes that this recommendation should apply to the board of directors rather
than the company, and should also be made more general than at present.

NCGB’s proposal

NCGB proposes that the recommendation in the final paragraph of Section 4 regarding impartiality
and conflicts of interest should read as follows:

The board of directors should ensure that members of the board of directors and executive
personnel make the company aware of any significant conflicts of interest that they may have.
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6. Negotiability of shares (Section 5)
Background and current recommendations

Shares “must, in principle, be freely negotiable”. The commentary mentions two specific types of
restriction on free negotiability, namely where board approval is needed for shares to be transferred
and restrictions on share ownership. According to the Code, companies should not have such
restrictions in their articles of association. Such restrictions may, however, apply as a result of
legislation, for example in relation to the acquisition of shares in financial enterprises.

The 2016 study found that all companies on the whole practice free negotiability. There were only six
companies that had cause to explain why they had restrictions on the free negotiability of their
shares. The most common reason for which companies deviated from the Code was that share
transfers required board approval. However, these companies stated that board approval was very
rarely, if ever, withheld.

NCGB's analysis

It could be argued that market practice makes Section 5 superfluous. However, NCGB thinks that it is
fundamental that companies do not prevent or impede the free negotiability of their shares.

NCGB wishes to make the Code clearer regarding the types of restriction to which the
recommendation applies. It therefore proposes that the Code should cover restrictions regarding
ownership, acquisitions, disposals and voting rights.

NCGB thus proposes that the Code should contain a material recommendation stating that
companies should not have restrictions regarding, for example, the approval of ownership interests
or voting rights. NCGB also proposes inserting a recommendation stating that companies should
explain any restrictions that do apply, including due to legislation or regulations.

NCGB’s proposal

As mentioned above, NCGB is proposing that the recommendation regarding classes of shares should
be moved to Section 5. NCGB therefore proposes that Section 5 should read as follows:

5. Share classes and negotiability of shares Freely-negetiableshares

The company should not of its own accord limit any party’s ability to own, trade or vote for shares
in the company.

The company should provide an account of all such restrictions that apply to shares in the

company.
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7. General meetings (Section 6)
Background and relevant legislation

The Public Limited Liability Companies Act and associated regulations impose requirements on the
way in which general meetings shall be prepared for and conducted. The Code’s recommendations
are supplementary to these requirements.

NCGB'’s analysis

The NCGB is of the view that some of the recommendations regarding general meetings are unclear
and unnecessarily detailed, and that this makes it difficult to report on compliance with them. NCGB
therefore proposes that the wording should be simplified, and that recommendations which to a
substantial extent already apply pursuant to legislation and regulations should be removed.

NCGB proposes that a recommendation should be included stating that the resolutions and
supporting documentation for the general meeting should be “specific” in addition to “detailed and
comprehensive”. NCGB is also of the opinion that it should continue to be recommended that the
board of directors attend the annual general meeting. NCGB'’s view is that it is sufficient for the chair
of the nomination committee to attend, rather than the whole committee. As the auditor has a duty
under the Public Limited Liability Companies Act to attend the general meeting, NCGB proposes that
the recommendation that the auditor attend be removed.

NCGB proposes retaining the recommendation for there to be an independent chairperson for the
general meeting. It is for the general meeting to decide who should chair the general meeting. The
key point of the recommendation is that the board of directors should ensure that the general
meeting has the option of electing an independent chair. NCGB therefore proposes removing the
reference to ‘arrangements’ in the recommendation.

NCGB'’s proposal

NCGB proposes that Section 6 of the Code should read as follows:

6. General meetings

The board of directors should ensure that the company’s shareholders can participate in the
general meeting.

The board of directors should ensure that:

e the resolutions and supporting information distributed are sufficiently detailed,
comprehensive and specific to allow shareholders to form a view on all matters to be
considered at the meeting
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e any deadline for shareholders to give notice of their intention to attend the meeting is set
as close to the date of the meeting as possible

e the members of the board of directors and the chair of the nomination committee anrd-the
auditer are present at the general meeting

The Company should ensure that shareholders are able to vote on each individual matter,

including on each individual candidate hominated for election. The form for the appointment of a
proxy should also be designed in such a way as to make this possible. The company should
nominate a person who can act as a proxy for shareholders.

8. Nomination committee (Section 7)

Background and current recommendations

The objective of the recommendations regarding nomination committees is inter alia to ensure that
the best possible preparations are made for the general meeting’s election of board members etc.
This objective should also apply to companies that do not have a separate nomination committee.
The recommendations on the composition of the nomination committee are intended to strike a
balance between the need for those who prepare the elections to be independent of the candidates
and the need for an understanding of how the board of directors functions.

The 2016 study found that the quality of reporting on nomination committees is generally
inadequate. This applies both to companies that follow the Code and to those that deviate from it.
The 2016 study also showed that nomination committees do not provide sufficient justification for
their proposals.
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NCGB'’s analysis

NCGB has considered the following questions regarding nomination committees:

a)

b)

d)

e)

Companies that do not have a nomination committee: The objective of the recommendations
means that such companies should explain the nomination processes in the same way as
companies that do have a nomination committee. NCGB proposes therefore that the
commentary should state this more clearly.

Composition of the nomination committee such that “the interests of shareholders in general” are
protected: The information companies report on this matter is often poor in quality. One reason
may be that it is difficult for the board of directors — which reports on the matter — to assess
what such interests constitute and whether the nomination committee satisfies the criterion.
NCGB therefore proposes highlighting in the Code that the committee should justify its proposals
for candidates for election to the nomination committee, and more information on this is
provided below. This will make it easier to assess proposals regarding the composition of the
nomination committee.

Membership of the nomination committee by board members: The recommendation stating that
the nomination committee can only have one member who is a member of the board of
directors is probably impractical. It is also stated that if the nomination committee has such a
member, the individual concerned will not offer himself for re-election to the board, but it is
rarely known whether this will be the case when the nomination committee is elected. The
nomination committee can benefit from having good knowledge of the board of directors’ work
etc. NCGB therefore proposes that up to one member of the board can be a member of the
nomination committee, as is practiced in Sweden. In such an instance, it will continue to be the
general meeting that is responsible for electing which board member this should be.

Other matters regarding the composition of the nomination committee: In section 9 below NCGB
proposes removing all discussion of the corporate assembly from the Code itself. As a result, the
sentence that refers to the corporate assembly (and to the committee of representatives) can be
removed. This will simplify the Code.

Recommendations by the nomination committee: The commentary provides some guidance on
the committee’s work and the information that it should provide to the general meeting.
However, nomination committee recommendations are often largely factual in nature rather
than providing assessments of candidates. NCGB therefore proposes changing the
recommendation to make it clear that the nomination committee is expected to justify its why it
proposes each individual candidate.

NCGB's proposal

NCGB proposes that Section 7 should read as follows:

7. Nomination committee

The company should have a nomination committee, and the general meeting should elect the
chairperson and members of the nomination committee and should determine the committee's
remuneration.
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The nomination committee should be laid down in the company’s articles of association. The
general meeting should stipulate guidelines for the duties of the nomination committee.

The majority of the nomination committee should be independent of the board of directors and
executive personnel. No more than one member of the nomination committee should also be a

member of the board of directors. The nomination committee should not include any executive
Eersonnel. e oe < "‘3“‘-:‘ 5““ ee RoOHHGDEe e+e e o d “5- oHA

The nomination committee should propose candidates to the board of directors and nomination
committee and the remuneration to be paid to the members of these bodies. Fhe-romination

’

The nomination committee should justify why it is proposing each candidate separately. sheuld

i iations.

The company should provide information on the membership of the committee and any deadlines
for proposing candidates. v i i alsto

9. Corporate assembly (Section 8)
Background and current recommendations

Page 8 of the current Code explains the Norwegian model of corporate management and control,
including the arrangements for corporate assemblies. Corporate assemblies are also discussed in
several other places in the Code. Section 8 addresses inter alia the composition and election of
corporate assembilies.

NCGB'’s analysis

Very few companies actually have a corporate assembly. NCGB’s view is that the discussion of
corporate assemblies therefore complicates the Code unnecessarily. The extent to which corporate
assemblies are discussed may also create the impression that they are more common in terms of the
governance of Norwegian listed companies than is actually the case.

NCGB therefore proposes that the text regarding corporate assemblies contained in the Code should
in general be moved to the commentaries.

10
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NCGB'’s proposal

NCGB proposes that Section 8 should be changed to read as follows:

8. Corporate-assemblyand Board of directors: composition and independence

10. The work of the board of directors (Section 9)

Background and current recommendations

Section 9 of the Code principally concerns the board of directors’ administrative procedures.

NCGB'’s analysis

NCGB has proposed above changing Section 2 of the Code so that it applies to the board of directors’
work in respect of the company’s objectives and strategies. NCGB thinks that such a change makes
the recommendation that the board of directors “produce an annual plan for its work” superfluous.

NCGB proposal

NCGB proposes cancelling the recommendation in the first paragraph of Section 9:

9. The work of the board of directors

11
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11. Risk management and internal control (Section 10)
Background and current recommendations

The duties and responsibilities of the board of directors with regard to its management and
supervision of the company are regulated inter alia by the Public Limited Liability Companies Act. In
addition, the Accounting Act also stipulates that the corporate governance report must contain a
description of the main elements of the company's (and where applicable the group's) systems for
internal control and risk management in relation to the financial reporting process. The Code
addresses how such risk management and internal control should be conducted.

NCGB'’s assessments

One of the findings of the 2016 study was that companies’ internal control systems are often not
described adequately, and also that the connection between risk and internal control is not
sufficiently well explained. This raises the question of whether the recommendations and the
commentary need changing.

NCGB thinks that Section 10 is sufficiently clear for it to be easy for companies to report on
compliance with its recommendations. The statutory requirements are incorporated into the
commentary, which serves to clarify what information companies need to report.

NCGB has received feedback which suggests that the Code should include internal auditing. The Code
currently contains no recommendation on internal auditing, but the commentary points to the need
for the board of directors to receive information regarding the organisation and execution of the
company’s financial reporting (p. 43).

NCGB has not identified substantial grounds for including a general recommendation stating that
companies should have an internal auditor. However, NCGB thinks that the possibility of establishing
a separate internal audit function should be clear from the commentary.

NCGB’s proposal

NCGB does not propose any change to Section 10 of the Code.

12. Information and communications (Section 13)

Background and current recommendations

The Code contains a number of pages on the information provided by companies to stakeholders.
The Securities Trading Act, the Accounting Act and the Oslo Bgrs rules etc. impose certain
requirements in respect of the reporting of financial information and information regarding other
matters to the securities market. Oslo Bgrs has produced its own Code of Practice for IR, which
addresses reporting. Oslo Bgrs’ code recommends that companies should publish interim reports for
the first and third quarters in addition to the half-yearly and annual reports required by law. Until the
2016 financial year, companies were required by law to produce interim reports for the first, third
and fourth quarters.

12
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NCGB'’s analysis

A number of the Code’s recommendations on information and communications are also to be found
in legislation, the Oslo Bgrs rules etc. One recommendation that this applies to is the
recommendation that the company should publish a list of important dates each year. This
recommendation is also now contained in Section 3 of the Oslo Bgrs Code of Practice for IR. NCGB is
therefore of the opinion that the Code should be simplified on this point.

NCGB also thinks that the recommendation that information that is sent to the company’s
shareholders should also be provided on its website at the same time that it is sent to shareholders is
largely superfluous. Section 5-11b, item 3, of the Public Limited Liability Companies Act states that
information and forms regarding the general meeting shall be available to shareholders on the
company's internet site in accordance with the regulations issued pursuant to the Act. Section 10.3
of Oslo Bgrs’ Continuing Obligations of Stock Exchange Listed Companies also contains such a rule.

NCGB wishes to evaluate in greater detail the question of whether to recommend that companies
should publish quarterly reports in the same way as before 2017, and asks consultation parties to
submit their views on such a change.

NCGB'’s proposal

NCGB proposes cancelling the second and third paragraphs of Section 13 of the Code:

13. Information and communications

13. Auditor (Section 15)

Background and current recommendations

The Code contains several pages on the duties of the auditor, including the yearly meeting between
the auditor and the board of directors and the board’s report on the remuneration paid to the
auditor.

NCGB'’s analysis
The EU’s 2014 Audit Reform is yet to be implemented in Norway. NCGB will therefore propose

changes to the Code once the rules have been transposed into Norwegian law.

13
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The 2016 study found that the quality of some of the reporting regarding auditors was low. The
recommendations are formulated such that they apply to the auditor. NCGB is of the view that the
responsibility for ensuring compliance with Section 15 should lie with the board of directors/audit
committee. NCGB therefore thinks that the recommendations should be changed such that they
apply to the board of directors/audit committee.

The recommendation contained in Section 15, fourth paragraph, of the Code regarding the meeting
between the board of directors and the auditor is essentially a statutory requirement pursuant to the
Auditors Act. NCGB therefore is of the view that this paragraph can be removed.

In addition, NCGB is of the view that the sixth paragraph on the remuneration paid to the auditor is
superfluous. This information is available in the notes to the accounts.

NCGB’s proposal

NCGB proposes making the following changes to Section 15 of the Code:

15. Auditor

The audit committee auditer should ensure that the auditor submits the main features of the plan
for the audit of the company to the audit committee annually.

The board of directors and the audit committee auditer should invite the auditor to meetings that
deal with the annual accounts. At these meetings the auditor should review any material changes
in the company’s accounting principles, comment on any material estimated accounting figures
and report all material matters on which there has been disagreement between the auditor and
the executive management of the company.

The audit committee Fhe-auditer should at least once a year review the company’s internal control
procedures with-the-auditcommittee with the auditor, including weaknesses identified by the

auditor and proposals for improvement.

The board of directors should establish guidelines in respect of the use of the auditor by the
company’s executive personnel for services other than auditing.

14
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14. Foreign companies
Background and current recommendations

The Code is principally based on the fact that companies listed in Norway are subject to Norwegian
legislation. The Code therefore includes “provisions and guidance that in part elaborate on existing
legislation and in part cover areas not addressed by legislation” (p. 9 of the Code). Companies’
corporate governance reports therefore only contain a limited amount of information on how they
comply with the rules imposed by legislation.

Foreign listed companies are not subject to Norwegian legislation in the same way as Norwegian
companies. The Code therefore incorporates in some places more or less complete sections of
legislation to ensure that these apply to foreign companies. Examples include Section 6 (General
meetings) and Section 15 (Auditor).

NCGB's analysis

The Code would be too extensive if it incorporated all the relevant Norwegian rules. Moreover, some
of the rules will not necessarily apply to foreign companies. At the same time, corporate governance
reports by foreign companies may be incomplete if they do not comply with the Norwegian statutory
requirements in relation to corporate governance (or any provisions on such in their articles of
association etc).

NCGB is of the opinion that the Code should continue to be based on the assumption that companies
listed in Norway are subject to Norwegian legislation. Foreign companies should therefore explain
which statutory requirements regarding corporate governance they are subject to, and whether
these are Norwegian or foreign. This particularly applies where the statutory requirements in
guestion are not the Norwegian requirements.

NCGB proposes including a discussion of this matter in the introductory chapter. As this means there
will be no specific recommendation on this point, if a foreign company chooses to comply with
foreign rules this will not be regarded as a deviation from the Code.

NCGB’s proposal

NCGB proposes including a statement in the introductory chapter to the effect that foreign
companies are expected to report on corporate governance matters in accordance with the rules for
corporate governance to which they are subject.

15



